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Business comment

By creating legal stability for
businesses, the Government will
make the UK a more attractive
market for them to invest in

W

hatever your view on the UK’s
decision to leave the EU, we
can all agree that we must
improve the country’s
economic competitiveness
post Brexit.
An important part of that will be getting right
the complex process of disentangling UK law
from EU law. The significance of this process has
focused unprecedented political and commercial
attention on the UK’s legal system. Irrespective
of the merits or risks of Brexit, we should use the
importance of this legal task, and the
corresponding level of attention on our legal
system, as an opportunity not only to rework
Britain’s laws but also to improve how the rule of
law operates in the UK for the benefit of our
business environment. The rule of law is the
foundational basis for creating the stability,
fairness and ultimately the confidence that
businesses need to invest in Britain.
What we mean by “rule of law” is that the law
must be accessible, intelligible, clear and
predictable. Questions of legal rights and liability
should be resolved by consistent application of
law and not arbitrary exercise of discretion.
These principles are all critical for UK Plc. How
does the rule of law impact competitiveness? In
short, because it produces the commercial
confidence and certainty necessary for long-term
investment and hence increased efficiency and
productivity. Think about a business considering
an investment in a particular country, perhaps in
new production facilities or a new regional hub.
It will weigh the positive potential of the
investment and the unpredictable risks inherent
in it. The greater the perceived risk, the less
attractive the investment will be.
If a country’s legal system allows excessive or
arbitrary governmental and regulatory decision
making, makes extensive use of vague and
uncertain laws, or has features resulting in legal
rights and duties being unclear or unpredictable,
then there will be a significant legal risk
associated with investment in that nation. The
rule of law is thus a material factor in the
ultimate decision of
whether to invest in any
economy. The stronger the
rule of law, the less risk
investors are exposed to and
the greater their confidence.
The vital importance of
the rule of law to economic
prosperity is internationally
recognised. The United
Nations Global Compact’s
“Business for the Rule of
Law” framework says: “For
businesses, an operating environment which is
governed by the rule of law provides the basis for
commercial certainty and creates the foundation
for long-term investment and growth, and
sustainable development for all.” This is not an
academic point. The rule of law is particularly
important for the financial services and
technology sectors, which account for more than
2.5m jobs in the UK.
To have the confidence to invest, they need
certainty of regulation and as to their intellectual
property rights, as well as the assurance they
won’t be exposed to damaging retroactive
interpretations of vague principles. Crucially, all
of us have a role to play in strengthening the rule
of law – Parliament, government, judges, civil
society and even business itself.
For example, faced with the return of so many
legislative competencies from the EU, Parliament
should simplify and strengthen its processes for
scrutinising legislation, as well as invest in
professional development and expert support to
help its members make better use of their time.
Government must be mindful of the need to
improve legal predictability, and to avoid
excessive executive and regulatory discretion. It
also needs to increase legislative drafting
capacity to reduce bottlenecks and improve the
quality of legislation. In addition, government
can help individuals and businesses to manage
the sheer volume of legislation, using interactive
digital technology to make complex and
changing regulations more accessible.
We likewise need to maintain the quality and
independence of our judges to ensure the UK
remains a leading hub for international litigation
at a time when other jurisdictions are competing
for the work. According to TheCityUK, 70pc of
cases in the admiralty and commercial court this
year were international in nature, and English
law is used in 40pc of all global corporate
arbitrations. Global business needs access to a
court system that provides swift, efficient,
effective and reliable dispute resolution, and the
UK should continually aim to provide this.
Companies themselves also need to consider
how their conduct may interfere with the
administration of justice or the effectiveness and
accountability of institutions. While business
should be a beneficiary of the rule of law, it
should also be a contributor to its enhancement.
Companies can join relevant business networks
committed to strengthening the rule of law and
more clearly explain its impact on their decisions
to invest in particular countries or activities.
Legal certainty is particularly important at this
time of great change for the UK. If Britain can
demonstrate a renewed commitment to
providing legal predictability and fairness, and if
businesses know that – whatever their
complaints about specific laws – there is a
national commitment towards greater respect
for the rule of law, the economy will be all the
more competitive for it.

‘Legal
certainty is
particularly
important at
this time of
great change
for the UK’

Charles Jacobs is senior partner and chairman
of Linklaters
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teadily but surely, and
sometimes in big, apparently
unscripted jumps, Theresa
May, the Prime Minister,
keeps on ceding ground in
her Brexit negotiations, just
as she has on much of the rest of her
political agenda, from grammar
schools to social care.
First came European Court of
Justice jurisdiction over the rights of
EU citizens living in Britain; then it
was conceded we’d need a lengthy
transition; then came the money; and
now to the disgust of Northern
Ireland’s Democratic Unionist Party,
the Irish border issue. May’s
negotiating refrain, “no deal is better
than a bad deal”, is exposed as no more
than the unconvincing bluff it always
was. It now transpires that almost any
deal, however bad, is better than no
deal, and EU negotiators know it.
Or just to give what’s happening a
slightly more positive spin, any Brexit
is better than no Brexit, for such is the
sense of political crisis hanging over
virtually all aspects of May’s
Government that there must be some
doubt about whether Brexit can be
delivered at all. Leavers can feel the
prize slipping away, and must
therefore back whatever form of Brexit
the politics allow. Perhaps there is
method in the madness. The issues
seem to have become ever more
intractable; by demonstrating this
harsh reality, the PM may hope to take
the hardliners with her on the softer
Brexit now apparently envisaged.
The EU cannot simply be told to
“sod off ”, as proposed by the former
Cabinet member Priti Patel; even
leaving aside whether a hard Brexit
would be an economically viable way
forward for the UK, it could never
command a parliamentary majority,
and as we can now see, would stand a
high chance of resurrecting “the
Troubles” in Northern Ireland. From
all these perspectives, no deal has
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arnival Corporation
was riding the crest
of a wave at the
start of the week thanks
to Donald Trump’s first
major legislative victory,
writes Alan Tovey.
The US president’s tax
bill, agreed over the
weekend, had been
expected to hit cruise
operators with new
levies, which – as
businesses that do most
of their trade offshore –
they are currently not
liable for.
However, the Bill
passed did not contain
the expected amendment
that could have sunk
Carnival’s profits, and the
shares perked up.
It is not the only
positive for Carnival. The
cruise market is the
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Brexit is an
opportunity
to strengthen
the rule of law

After the border issue comes trade.
That’s when things get really tough

come to be seen as an unconscionable
choice. It is therefore necessary to
address the question of how many
other red lines must now be crossed in
order to win a satisfactory deal on
trade. The divorce settlement is in a
sense the easy bit. Next come much
more tortuous negotiations on trade.
Already it is obvious that a Canadianstyle deal, but with free trade in
services added on top, is unrealistic.
The problem could of course be
solved simply by staying in the single
market, much like Switzerland,
Norway and other members of the
European Free Trade Association. By
the way, this would also substantially
solve the Irish border issue, as
regulation would then automatically
be aligned between Northern Ireland,
Great Britain, the Irish Republic and
the rest of the EU. But both
membership of the single market and
the customs union have been ruled
out by the Government, which seeks
instead a unique “deep and special”
relationship with the EU.
Are these red lines to be ceded too?
It is hard to see how it would be
“taking back control” if they were.
Britain would become a rule and trade
agreement taker, with very little say in
their construction – not so much
taking back control as abject
surrender. The rest of the EU accounts

for roughly half of British exports, or
around 13pc of our GDP – sometimes a
bit more, sometimes a bit less
depending on erratics such as nonmonetary gold. Tariff-free trade in
goods and non-subsidised agricultural
produce such as fruit and veg should
be a relatively easy thing to agree. Last
year, we exported £145.5bn in goods to
the rest of the EU, and they exported
£242bn in goods to us, so it is
overwhelmingly in the EU’s interests
for this trade to continue unimpaired.
The awkward bit comes in the
services sector, where so-called
non-tariff barriers are the main
impediment to trade. Unlike goods,
our exports of services to the rest of
the EU have been growing almost
continually ever since the UK joined
the common market back in the
mid-Seventies, reaching a record
£90.4bn last year. What is more, we
enjoy a substantial surplus in these
service exports, again unlike goods.
This is a great position to be in, for
despite the nostalgia we have for the
days of British manufacturing
supremacy – actually we today
manufacture more than at any stage in
our history, but no matter – the fact is
that the price of manufactured goods
relative to services has been falling for
decades, and with progressive
automation will no doubt continue to

The EU brought
down Margaret
Thatcher, but will it
also spell the end
for Theresa May?

‘Already it is
obvious that
a Canadianstyle deal,
but with free
trade in
services
added on
top, is
unrealistic’

do so. In other words, the terms of
trade with Europe have shifted
decisively in our favour. It’s true that
Europe also exports a lot of services to
us, but these are substantially in the
form of overseas holidays; if we all
“staycationed”, our surplus in services
trade would be even bigger.
And so to the point; the big driver of
service sector export growth is
finance. Unfortunately, there is no free
trade agreement in existence that
gives a free pass to finance. Britain
owes this privilege when it comes to
the rest of the EU entirely to its
membership of the single market. It is
naive to believe Europe is about to set
a precedent by ceding free trade in
finance. With careful persuasion and
diplomacy, and by agreeing European
jurisdiction in all such matters, it may
eventually be possible to convince
Europe that it is in its own interests to
sustain the high levels of liquidity
London is able to offer, but I wouldn’t
bet on it, and in any case, such
concessions are likely to be quite
limited in scope.
Roughly speaking, around £40bn
annually of City fee income comes
from the continent, activity that is
entirely based on permission access.
This in turn directly generates
around £15bn a year of tax revenue,
ignoring income tax, national
insurance and other spillover benefits
from this business.
It’s quite a hole to be punching in
our already stretched public finances.
More troubling still, over and above
the trade surplus, the City plays a key
role in funding the UK’s overall
current account deficit by acting as a
magnet for international capital.
If this position were put at risk, the
pound would need to fall quite a bit
further to reach its equilibrium level,
pushing up inflation and interest rates.
Telling the EU just to “sod off ” was
never really an option. Even as a
negotiating ploy, our affairs are too
intermingled to have made the threat
believable. When he became leader,
David Cameron made it his ambition
to stop the Tories obsessing about
Europe; in the end, the EU destroyed
him, just as it destroyed Thatcher and
Major. May scarcely looks like
breaking the habit.

fastest growing segment of
the travel market as
wealthy – and generally
elderly – holidaymakers
seek out the relative
hassle-free life aboard a
cruise ship, and new
markets such as
passengers from Asia and
China are opening up,
along with new
destinations. Combined
with this, operators are

Strengths
 Largest operator in
market with multiple
brands of cruise line
 Scale allows it to
achieve efficiencies
 Industry is enjoying
strong and steady
growth

Threats

Arnold
Donald
Chief
executive

 Competition from
rivals in cut-throat
market
 Rise in the price of
oil, which will push up
fuel bill
 Exposure to currency
movements
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Charles
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Carnival has avoided a
tax hit

still enjoying relatively
cheap fuel as the crude
price remains low.
There have been worries
about over-capacity as
new ships enter service,
something that could push
down prices, but the
scrappage rate is
accelerating as passengers
expect modern ships with
the latest facilities.

Weaknesses

Opportunities

 Still getting over
reputational damage from
Costa Concordia disaster
 Perception that cruising
is only for old people
 Worries about illnesses
striking down whole ships

 Growth into new
markets and territories
 Development of more
fuel-efficient vessels
 Expanding offering
beyond core market of
older passengers

Winner-takes-all phenomenon creates new divides
didier
saint-georges

T

he past 10 years have seen the
unstoppable growth of the
“winner-takes-all” phenomenon
in economies, markets and politics.
A glaring example is in businesses
built on network effects. A network
gets its value from its size. Grow the
network, it becomes more valuable;
attract new members, it becomes yet
more valuable, and so on. Facebook’s
Mark Zuckerberg and Amazon’s Jeff
Bezos knew this.
The dominance of Microsoft
software on computing operating
systems came from the same place.
Reaching critical mass is everything.
Future winners must invest heavily at
the start hoping that big profits will
come later. The growth of internetbased technology conveniently
coincided with a period of easy access
to very cheap financing. This meant
visionaries could invest their way for
years into a now dominant position.
The strategic importance of this is
far-reaching. In the retailing space the
vision of a shopper pushing a cart
through a supermarket will soon
vanish, thanks to the rise of
e-commerce. Myriad traditional
retailers will become zombie
companies at the feet of a handful of
e-commerce giants. As the majority of

consumer products have turned
global, and so has access to digital
e-commerce platforms, winners will
capture the lion’s share of consumer
spending around the world. If food
producers traditionally found
negotiating with large retailers tough,
they will soon find it impossible with
oligopolistic e-commerce
counterparties. The latter may soon
literally “own” all consumer-related
flows, from orders to payments,
thereby short-circuiting all traditional
intermediaries, including advertising
companies and banks.
The advantage of market or
customer dominance is cumulative.
Research and development in artificial
intelligence is expensive, but holds
huge potential for the future. Their
vast revenues mean that today’s
internet giants are in pole position to
be future winners in this space.
The paradox is that 20 years ago
internet-based businesses were
expected to usher in an era of limitless
opportunities and low barriers to
entry for a multitude of burgeoning
start-ups. The reality is that free
markets in today’s winner-takes-all
mode have delivered us oligopolies.
Conglomerates argue that
consumers/users are the first
beneficiaries of their model, and that
their platforms are open to all
suppliers, including small ones, for
them to compete on an even field. But
governments and regulators are now
starting to grasp the dynamics at play.
Social media is even being seen by
some as a threat to democracy. The

cheap money ingredient to the
winner-takes-all model is here to stay.
While central banks’ cheap money
stance will gradually normalise,
structural deflationary forces are still
powerful. The financial crisis has left
many very reluctant to ramp up debt
again. So with the help of growing
populations, a savings glut has built
up, pushing down the cost of money.
Investors are encouraged to flock to
higher-risk assets in their desperate
quest for yield. Then in another
winner-takes-all dynamic, the prices
of stocks and corporate bonds rise as
more demand inflates prices, which
attracts more investors to join the
party. Passive and “momentum”
investors have benefited and, in turn,
fuelled the bull market of the century.
But most active investors have
remained true to their disciplined
analysis of companies and industries,
and have grossly missed out and
under-performed blind money. Active
fund management has lost, while
passive investors, who buy rising
assets, have enjoyed a golden decade.
The contrast between strong asset
(bonds and shares) price inflation and
anaemic economic growth has
widened the gulf between winners
and losers in the real world. Inequality
of wealth creation between holders of
financial assets and wage earners has
kept rising, fuelling discontent and
frustrations in the population of
left-outs. These are the roots of
populist creeds in Western economies.
Further East, political leaders watch
Western democratic governments

‘In the retail
space, the
vision of a
shopper
pushing a
cart will
soon vanish
thanks to the
rise of
e-commerce’

grappling with these pressures.
Leaders in China and Russia
meanwhile carefully tighten the grip
on their already very large and
concentrated powers. The winnertakes-all phenomenon has tended to
be economic in the West and more
political in the East, in the form of
strong men supported by autocratic
systems. However, business giants
such as Alibaba or Tencent have now
emerged in the East.
In contrast to their Western
counterparts, they are not exposed to
the risk of colliding with the efforts of
governments to regain control: their
interests have from the outset been
strictly aligned with those of their
governments. This commonality of
interest between politics and
economics could give them the
ultimate competitive advantage.
Investors need to realise that the
so-called “emerging markets” have
leapfrogged European countries when
it comes to investing in technologies
of the future. The size of Tencent, a
Chinese internet player still unknown
to the European consumer, matches
that of Facebook. In a world where
economic growth will labour for years
under a hangover of debt from the
financial crisis, profit growth will keep
concentrating in the hands of a few
winning companies. Sad to say, we
must recognise these will mostly be
American and Chinese.
Didier Saint-Georges is managing
director of the Paris-based asset
manager Carmignac

